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Part 1 Culture of Conflict




Japanese Legal System

= Meiji Restauration 1868

= establishment of a modern western legal and judicial
system

= rule of law
= codified law (influenced by German and French law)
= [aw enforcement before national courts

» result of extensive legal comparison



Culture of Conflict

= Europe
= dispute is a basic element of freedom
= controvercy is accepted

» enforcing a right is neither intolerable nor infamous
but very ordinary



Culture of Conflict

= Japan
» preference for compromise based resolution of conflict
» sociocultural factors (I)

* need for harmony (confucianism)

» the individual knows its place in the natural order
(hierarchic order)

» focus on people-to-people dimension, not the individual



Culture of Conflict

= sociocultural factors (ll)

= giri, unspoken obligations that have to be respected to
preserve and safeguard group harmony

» abstract and general laws oppose the emphasis of the
concreteness and uniqueness of each relation



Culture of Conflict

» preference for compromise based
resolution of conflict

= negative incentives

= historically almost no positive law let alone individual
rights

» almost no courts, unpredictable outcome

= civil disputes are considered as misconduct
» kenka ryo-seibai
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Consequences

= discrepancy between the law in the books and the law in
action

» widespread alternative dispute resolution procedures

»more flexible, allow recourse to jori (reason,
common sense)

= a law suit is the last resort in the interest of the
(business) relation

»looking for an economically adequate solution
without reverting to a formal legal position
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