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Impact on Japanese Legal Relationships

m  Traditional Japanese business relationships are often not guided
by detailed/complex contracts; the focus is rather on a continuous
development of a personal relationship/trust

m Contracts are often kept short and in general terms (,amicable
solution clause®) - often driven by a concern to address
controversial topics

m  Pacta sunt servanda also applies in Japan — but:

1 Execution of a contract is rather seen as a ritual to
confirm the mutual relationship of trust — code of conduct implied

1 Areadiness to compromise and to adapt the contract
when circumstances change is expected from the other party

1 To invoke the wording of a contractual clause is often
considered one of many options to resolve a dispute or defend an
interest

1 This approach is being challenged in international business
relationships!
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Impact on the Japanese Style of Negotiating

m  Japanese enterprises have adapted and developed their own
styloe to manage international business relationships

B A few commonalities can however be observed:

« High sensitivity to tone and decorum of the meeting, often
underestimated by partners with different cultural background

« High focus on formal aspects, e.g. who addresses a topic first
«  Slow pace due to diligent internal decision making processes

* Interest in thorough background information with a high level of
detail

* Indirect communication, discrepancy between expressed and
implied intent
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Supporting Negotiations with Japanese Clients

7 Thorough in advance preparation, build on personal trust !

1 Discuss the clients expectations and concerns for the
negotiations in advance; Sometimes it is advisable to explicitly
prepare a script for controversial topics, to confirm in detail what
should be stated and what statements are preferably avoided

1 Discuss in detail what topics the other party is likely to address,
In what manner and how one could interpret such (anticipated
statement)

1 Get a good understanding of the internal approval mechanisms
etc. and encourage a discussion on any concerns your client may
have

1 Make sure the client is provided with memorandato prepare the
negotiations also internally — this task might be way more time
consuming than the correspondence with the other party

1 For the actual negotiations: Suggest the use of a Mediator!
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Supporting Negotiations with Japanese Clients

Mediation as a Negotiation Tool

« Mediation is often just percieved as a means of dispute resolution

 While it certainly aims at resolving a dispute, it first of all is a
working mode

« Think of Mediation as Moderation, a means to shift the
negotiations to a working mode which is more efficient, potentially
more diplomatic and more likely to protect or even build existing
relationships — without restraining either party or imposing a
result
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Supporting Negotiations with Japanese Clients

Main Concerns by Clients:

1. Mediation could put the negotiations in a straight jacket
« A compromise will be forced onto the parties?
« Atime schedule will be imposed, ignoring individual needs?

« May lead to an unwanted disclosure of documents, trade secrets
etc.?

« Will we have to resolve the dispute without legal support?

2. Suggesting mediation could be perceived as a sign of
weakness

3. Mediation is not going to make a difference
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Supporting Negotiations with Japanese Clients

1. Mediation is entirely flexible and voluntary

. The Parties can agree on timelines and flexibilites according to
their (internal) needs

. Any unwanted disclosure of documents can be excluded

. A desired setting, mode of communication, interest in certain
formalities can be addressed with the mediator/moderator and
will be easier to align with the other party

. Topics can be agreed on to avoid ,surprise discussions®

. Include the attorney's in the process to ensure your rights are
safeguarded!

. Mediation is a tool to pro-actively design the neqgotiations
according to the parties’ needs. However: Thorough preparation,
ideally with a mediation experienced attorney, is key!
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Supporting Negotiations with Japanese Clients

2. Pro-active use of mediation as a sign of strength

A pro-active suggestion to use a Mediator shows a business
attitude rather than indicating a fear to loose the case

« Very common in a Common Law context and increasingly
used in Germany

 The right timing to suggest mediation might be different for
every case, consider mediation up-front when preparing the
negotiations with your attorney
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Supporting Negotiations with Japanese Clients

3. Especially in an inter-cultural context, a Moderator can
make a big difference!

« Moderator can help improve the understanding for requests
of one party, such as respect for internal processes etc.

 Misunderstandings and discomfort can occur easily among
parties with different cultural backgrounds, but are almost
Impossible to address in a one-to-one negotiation

« Moderator can address misunderstandings in break-out
sessions and prevent an unnecessary halt

« Moderator can help unearth implied topics in break-out
sessions
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Supporting Negotiations with Japanese Clients

In summary...

« Mediation proceedings are a useful tool for Japanese clients
In negotiations with international business partners

« A Mediator/Moderator can establish a working mode for
negotiations which is otherwise challenging in an
International context

« Attorneys should be included in the process as a legal
safeguard

« Preparation is key — the advantages of mediation only pay
out when a party can address pro-actively

(a) what it expects from the negotiations and

(b) how the mediation process should be designed to
achieve that goal
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Thank you for your attention!

Dr. Esther Pfaff, LL.M. epfaff@hoffmanneitle.com

German Attorney-at-Law | WIPO Mediator Counsel

www.hoffmanneitle.com



